WHERE OUGHT THE CASE BE LITIGATED?
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Decision Tree for Selection of Forum

Ql, Is there a contract between
the parties of the dispute?

Q2. IF SO, is there an
Arbitration (“A’tion”
clause?

Q4. IF NOT, which is the best

forum? (See Section I1T)

IF SO, is A’tion IF NOT, is A’tion Q5. Would that forum meet
desirable? (See nonetheless the minimum requirements
Section II) desirable and can for jurisdiction? (See
you obtain your Section IV)
opponent’s consent?
(See Section IT)
IF 8O, IF NOT, is IF SO, for IF NOT, IF SO, Q6. Is there a IF NOT,"
proceed to there a way to both for either clearly more go back to
A’tion.* escape the questions, question, appropriate jurisdiction Q4.
A’tion clause? proceed to proceed to elsewhere? (See
(Section I1.B) Altion.* Q3. Section V)
/ VAN
IF NOT, IF SO, Q3. Is there an IF 80, go IF NOT,
proceed to proceed exclusive Forum back to this is
A’tion* to Q4. Selection Clause Q4. to forum
(FSC)? select next where case
best forum. ought to be
‘ litigated.
IF SO, and the forum IF SO, but If there is no exclusive
is satisfactory, this is the forum is If there is no FSC, but there is an
the forum where the not desirable, exclusive FSC | | attornment clause,
case ought to be is there a way or other juris- | | has another party
litigated. to escape the diction clause, | | already commenced
FSC? goto Q4. a proceeding in the
/ specified forum?
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IF NOT, this

is the forum IF SO, go to
where the Q4.

case ought to

be litigated.
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IF NOT,
go to Q4.

IF SO, this
is where the
case ought to
be litigated.

*As for where to conduct the arbitration, if the contract contains an FSC, it may govern or
influence the venue for arbitration. Some of the factors in Section III, “Strategic
Considerations in the Selection of a Jurisdiction”, apply to arbitrations as well as litigation.



